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J.) denying its application pursuant to Section 313(1) of the 


Bankruptcy Act [ll U.S.C.§713(1) } to reject two collective bargain- 


ing agreements. The District Court (Wyatt; J.) reversed and the 


two affected unions appeal to this Court. Their motion for a stay 


pending appeal was denied on May 27, 1975. 
The collective bargaining agreements rejected by REA were 
irline & Steamship Clerks. ~ reight 


with the Brotherhood of Railway A 


Handlers, Express and Station Employees, AFL-CIO ("BRAC") and the 


International Association of 


(0 
~ 
c(t 
oi 
3 


the labor unions repres 


union has appealed and the appeals have been consolica 


the 
On February 18, 1975, REA and several of its affiliated 


companies filed petitions pursuant to the provi ions of Chapter XI, 


Section 322, of the Bankruptcy Act [ll U-S.C.§§205 et seq.]. By 


order dated February 18, 1975, REA was continued in the possession 
and operation of its business. Thereafter, on March 24, 1975, REA 
moved in the Bankruptcy Court pursuant to Section 313(1) of the 
Bankruptcy Act and Rule f the Rules of Bankruptcy Procedure 
to reject its collective bargaining agreements with BRAC and IAM as 
onerous and burdensome [Tr. 4/1/75, At the same time, 
BRAC and IAM moved to compel REA comply sith those agreements and 
to restore certain deferred wage payments owed to BRAC and IAM 
members [Tr. 4/1/75, pt 2: yn May 1975, denied 
both motions and REA appealed the ‘ ic urt pursuant 
Section 67(c) of the 
Galgay found the Labor Agreements herein are 
scutory within- the meaning tio! nion, p.1l).** 
"“assum(ed) without deciding that this Court has the power to rejat 
a collective bargaining agreement.” [Opinion, wo. 133% 
however, that despite the facts found by him which 
the contracts are onerous and burdensome to REA they were 


" 


"onerous and burdensome meanincs 


A reading of the decis ion of Bankruptcy Judce Galgay 


issertions 


it cannot effect proposed consolidations under the existing 


collective bargaining agreements by reason of the delays inherent 


its contractual wage and 


obligations to suppliers 


Nevertheless, he refused 


in following the procedures thereby required, and that, 


of the costs to REA mandated by such agreement, 


by reason 


REA cannot meet 


fringe benefit obligations,and its 
and other creditors as debtor in possession. 
ion 313(1) of the Bankruptcy 


c 


to apply Sec 


Act on the ground that he did not think Congress intended to 
include collective bargaining agreements within its purview. 
Judge Wyatt in the District Court disagreed.* He found 
that there was nothing in the legislative history of the Bankruptcy 
Act to support the proposition that collective bargaining agreements 
‘ 
- were not within the purview of Section 313(1) [Opinion p.2]}. lTiting 
8 Collier on Bankruptcy 199 (14th ed.) he noted tnat 
. "Phere is no restriction on the type of executory 
contract that may be rejected." (footnote omitted) 
, On the basis of the Bankruptcy Judge's findings of fact, 
the District Court held that the subject collective bargaining 
agreements were “onerous and burdensome" and, therefore could be 


rejected under Section 313 (2) 


Court also found no conf] 


ruptcy Act and the Rai 


bist 


{[Opinion, pp- 1,3]. The District 


ict between Section 313(1) f the Bank- 


lway Labor Act [Opinion Di 3)\s 


Statement of Facts 

REA is a Delaware corporation with its office and princi- 

of business in New York City. ‘It provides surface and 
air express service to customers throughout the United States. 
Surface express operations are regulated by the Interstate Commerce 
Commssion and various State regulatory agencies; the air express 
operations are regulated by the Civil Aeronautics Board. At the 
time it filed for reorganization REA had approximately 300 terminals 
in all fifty States and Pue Rico; it employed 7,624 persons not 
counting some 14,000 employees wh hen on furlough [Exh.7C].* 
Since 1969 the surface express operations have been transformed 
from a primarily railroad-oriented operation to a basically trucking- 
oriented operation. The surface express operations represent a 

type of transportation service not provided by trucking or 

railroad 2igh mpanies The operations of REA are unique, 
first, 15 >k nsolidatior £ is, REA is a small parcel 
delivery service and, secondly, in that REA serves many small 
localities not served by other types of transportation. 

REA is the only air express company in the United States. 
As such, it provides a portal to portal parcel delivery service by 
air, a service which is unparalleled by any other company (the only 
alternative is air freight forwarders who consolidate their ship- 
ments and the airlines' own freight shipment operations). As the 
only air express compen; REA provides a unique and otherwise un- 


available service shippers of small packages, shippers of un- 


* 


) c ~~ es aa pe nS 
References 
‘ 


hearing transcri 


i‘ . 
are to the exhibits 
before Bankruptcy 


REA was party to two major collective bargaining agree- 


ments with the two major unions representing the vast majority of 


its employees [Exhs. 3A, 8B, 9A, 9B). It was party toa collective 


bargaining agreement with BRAC covering all REA employees except 
(a) machinists, blacksmiths, woodworkers, printers, trimmers, 
carpenters, stationary engineers and similar craftsmen represented 
by IAM, (b) part-time employees performing a particular service, 

(c) emergency service 

managerial personnel. é ive bargaining agreement between 
REA and BRAC, by it erm wo il Dec 1975. REA was 
also party to a collective bargaining agreemen with IAM which, by 
its terms, was to continue y 76. Each agreement pre- 
scribed the terms and ditions of employment for covered employees 
including (é ge rates ) overtime, holiday and vacation pay, 
(c) fringe benefits, 1d (d) unemployment benefits. Moreover, 
agreement purported to restrict REA's right to close 

facilities, transfer j Ff workers, consolidate operations or 
otherwise to effect economies essential to the continued viability 
of the business. 

Bankruptcy Judge Galgay found the material facts virtually 
undisputed. They may be summarized as follows: 

As of March 28, 1975, REA had incurred liabilities as 
debtor in possession of $3,317,000 (Tr. 4/1/75, p30}. In addition, 
it had an outstanding pay iability = $4,050,000 and a 
liability for 
$1,871,000 [Exh.1]. As of that date, 


standing irrevocable ‘tters of credit issued 


the Internal Revenue Service on account of a secured indebtedness 


for prefiling railroad retirement taxes, $25,000 per week. [Tr. 


4/1/75, p. 10; Exh. 1). 


For the weekly pay periods commencing February 24, 1975, 


to the present, REA's m nent, in a collective decision, 
deferred payment of 10% of its Union payroll, a deferral which 
emainsa liability of REA and amounts to some $150,000 per week 
5 t, 41-44, 110; Tr. 4/3/75, pp.36-8; Exh. 10; 
addition, REA has been unable to pay its 
Union employees some $250,000 due them as holiday pay for George 
Washington's Birthday, again a liability of the debtor in 
the four weeks com- 
approximately $3,500,000 to 
uming a continuation of the 10% 
payments to the First 
Pennsylvania Bank,N.A and the Internal Revenue Service (ee. -2 
15-21) REA has been paying $100,000 weekly to 
First Pennsylvania Bank, N.A and $30,000 weekly to the Internal 
Revenue Service. Revenues were projected at some $3,500,000 per 


week over this period prior to the increase in payments as 


described above; t! W hat REA's cash balance as of April 


25, 1975, was lower than the then estimated $547,000 [Exh. ae eee 


4/1/7715; pps 21 These projections did not take into account pay- 


sssession liabilities whic 


It was not meeting i obligations currently and had survived by 
deferring obligations to trade creditors, equipment and landlord 


lessors as well as its employees [Tr. 4/1/75, pp. 29-31, 47-8]. 


REA's 5 ayr amounted to some $1,700,000 per week with 


wages representing 60% a 3 5 weekly expenses [Tr. 4/1/75, 


represented 
the balance 

In su LV ] ¢ mMDé effect 
operational « nomi at du te y he former aspect 
was of significant im: he 1lé ive bargaining agree- 
ments impeded REA's ability; treamlir 5 GE of 2 the cost of 
its operations. REA gener e v srnate plans r programs 
designed to revise i eration 1d rex e ] S hie. 4271/75, 
p- 
{pExhs. of provisions 
sontained in the collective be aqreements Tr. 4/1/75, P- 
52]. Since Judge Wya decisi and thé cision of this Court 
denying BRAC and IAM 
substantially implemente 

REA's 
service centers and the consolidation of 5 
elimination of two egion accounting 
of service 7D, Tr. 4/1/75, 
implementation of plan B-2 


revenues 


centers and using 140 air terminals and 328 "third-party" 
locations [Tsc. 4/1/75, P.- 75, Exh. 7G). The vehicle fleet would 
be dramatically reduced from 6,447 to 784 and the number of 
employees would be reduced to 1,800 [Tr. 4/1/75, pp- 75-7]. REA 
does not want to implement plan A because it believes it can 
operate profitably under a restructured program combining both 
surface and air and because plan A would eliminate the greater 


number of BRAC jobs. Both plans, in order to be profitable, 


require a reduction j xisting payrolls. Neither plan takes into 


account one-time costs of implementation or the payment of existing 


debts [Tr. 77-8]. It is anticipated, however, that the plans would 
provide a *asis on whict 
its employees approximately $101,000,000 

in wages, $9,000,000 in vacation pay and $3,' 000 in holiday pay 

Under the collective bargaining agree~ 

pay supplementary unemployment benefits. 
Accrued vacation benefits total $11,000,000 [Tr. 4/3/75, pp- 12-15]. 
BRAC members who are laid off, would be entitled to 90 days of un- 
employment benefits depending upon the conditions of the layoff. 
They would be entitled to between $5.30 per day for a certain 
period and then $15 or $18 per day [Tr. 4/3/75, P- 16}. In 1974 
these benefits cost REA almost $600,000 ([Tr. 4/3/75, p- 17). 
REA's agreement with BRAC required comparability increases which 
have not yet been implemented but if they are will increase REA'S 


“QS 


Rule 


A or plan B 


least 60 days, it requires arbitration 
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a transfer or consolidation upon demand by the Union (Tr. 4/3/75, 


pp. 23-5]. BRAC cannot deny REA's right to change its operations 


but it may compei arbitration of the “manner of impelementing the 
contemplated change." Thus, under the collective bargaining 
agreement BRAC coulc. have delayed the implementation of either 
plan A or plan B-2 for a considerable period of time and even 
compelled alterations in their essential elements. Moreover, under 
existing interpretations o Rule 12, transfers and consolidations 
involve substantial economic consequences Pre. 4/3/15; SPs 21-25]. 
Employees laid off by such consolidations are entitled to supple- 
mentary unemployment enefits and those who elect to follow their 
work are entitled to free movement of household goods, free trans- 
portation, time off oc , and an allowance for such things 
as redecorating 
AM is not as 

respecting transfers and consolidations as that with BRAC, the Union 
(IAM) has nevertheless challenged REA's right to effect reductions 
in force and to alter its methods of operations (Tr. 4/3/75, pp-25- 
6). 

The implementation of plan B-2 involved changes in what 
are known as “over-the-road" runs [Tr. 4/3/75, pp- 27-8]... Such 
changes are governed by Rule 8 of the BRAC agreement [Exh. 8A] which 
requires consultations between REA and the Union before such changes 
nay be effected [Tr. 4/3/75, pp. 26-28). sre, again, the col- 


lective bargaining agreement provided a subs antial obstacle to 


contracts required if operations were changed and consolidated. 


REA had t® change and consolidate its operations promptly. ae. S 


did not .t could not survive. For these reasons, among others, 


the subject collective bargaining agreements with BRAC and with 
IAM were deemed to be burdensome and onerous to it within the 
meaning of Section 313(1) of the Bankruptcy Act and Rule 11-53 
of the Rules of Bankruptcy Procedure. 

Clearly, REA could not and cannot continue to incur 
substantial liabilities for unemployment and relocation benefits 
required by the agreement with BRAC and IAM; it must effect 
reductions in costs promptly and inexpensively. REA is unable to 
pay the wages presently required by the agreements and the cost- 
of-living, comparability and other benefits which would, in the 
future, be required by 2 agreements. If REA is permitted to 
complete implementation of its plan B-2 and to maintain its Union 
payroll at existing levels, it has a reasonable chance of obtaining 


inancing, restoring profitability and effecting a plan of 
arrangement with its creditors. Most important, if REA fails its 
employees will join the swelling roles of the unemployed. Thousands 


of jobs are at stake as well as the interests of REA'Ss stockholders 


and creditors and the shipping public. 


Questions Presented 


Ll. Whether Section 313(1) of 


contemplates the disaffirmance by a debtor 


onerous and burdensome collective bargaining agreements. 


[Judge Galgay answered this question in the 
negative and Judge Wyatt in the affirmative]. 


2 of the Bankruptcy Act 


applies to REA and all other debtors who may be subject to the 


Railway Labor A } are railroads with the result 


are precluded fron benefits of Section 313(1) of the 


Act. 
1lgay never reached this question and 


an 


answered it in the negative]. 


Point I 
THE COLLECTIVE BARGAINING 
AGREEMENTS TO WHICH REA, 

AS DFBTOR, WAS A PARTY MAY 
PROPSRLY BE REJECTED BY 
REA AS DEBTOR-IN-POSSESSION 
WITHIN THE PURVIEW OF SECTION 
313(1) OF THE BANKRUPTCY ACT 


While holding that REA's collective bargaining agree- 
ments were executory in nature and imposed unreasonable burdens on 
the debtor such that they threatened the viability of the Chapter 
XI proceedings, ankruptcy Cou the ss denied relief on 

grounds that Cong s never intended that Section 313(1) of 
Bankruptcy Act shot apply to labor agreements involving 
debtors in possession. The Di ict - dis ed on the grounds 
that there was "nothing cited in legi ative history to indicate 
bargaining agreements cannot be rejected under 


of he Bankruptcy Act. Indeed, 8 Collier on 


"There is no re bers > type of 
executory cont he I rejected.” (footnote omitted) 


Section 313(1) of the Bankruptcy Act [11 U.S.C. §713(1)] 
provides that the Bankruptcy Court may: 


"...permit the rejection of executory contracts 
of the debtor, upon notice to the parties to 
such contracts...” 


Executcry contracts f the purpose of Section 313(1) are 


not limited to leases « ‘eal property. American A & B Coal Corp. 


° 


Leonardo Arrivabene ie 280 F. 24 129 (2nd Cir., 1960) . Labor 
afin + * A Fes ais 


the ambit 


Supp. 


the sta 


permitted no differentiation in the treatment of executory 
employment or collective bargaining contracts. In Klaber, as 
here, a debtor in possession sought to reject the executory por- 
tion of his collective bargaining agreement with the Union. The 
Union resisted, claiming that the National Labor Relations Board 
had preemptive Or exclusive jurisdiction. Judge Levet rejected 
this argument on the grounds that: 

_..there is no intent to limit the application 

of the authority and power granted to the court 


in Title ll Id. at p. 84 U.S.C.A. §713 to reject 


executory contracts.” 


Carpenters Local Union #2746 v. 


Turney 1 Cc. : upt 143 (W.D. Ark. 1968). 


There, the trust * moved to dismiss an action brought 
by a labor union pe specific performance of a labor contract 
and to disaffirm the contra xecutory. The union argued that 
the subject employer was engaged 1 1 industry "affecting 
commerce" and, therefore, was subject to the National Labor Rela- 
tions Act which precluded intervention by the Bankruptcy Court. 
This argument was rejected and the District Court held that during 
the life of a collective bargaining agreement it is an "executory 
contract" within the meaning of the Bankruptcy Act and subject to 
rejection as onerous and burdensome 

Particularly instructive is the decision of Bankruptcy 


Judge Babitt in Matter of Business Supplies Corporation of America, 


[73 B 70]. Relying upon Judge Levet's decision in Klaber, Judge 


Babitt inv 
Lt ra 1inin¢e 
wa jal! ng 


Bankruptcy Act in i -atment of debtors 


in arrangement under Chapter XI draws no 


lon between types of executory 
and it is thus clear that an 
unfulfilled zollective bargaining agree- 
ment is no less an executory contract 
within the meaning of Section 313(1) of 
the Bankruptcy Act and remains susceptible 
of rejection... 


“The record here abundantly demonstrated that 
rejection of its collective bargaining 
agreement was in the best interest of this 
debtor's efforts to come to an accord with 
its creditors and to emerge from this Court 
rehabilitated once more in the business 
world. It would be contrary to this overall 
purpose of Chapter XI to read into Section 
313(1) an exception for collective bargain- 
ing agreements in the absence of a clear 
expression by Congress that certain classes 
of executory contracts were to be beyond the 
reach of this Court's power." 

In Designers' Guild of Ladies’ Apparel, Local 30, ILGWwU 

v. Hers Apparel Industrie: Inc. ,{74 B 831), Bankruptcy J 
Babitt again rejected and ‘saffirmed as onerous and burdensom 
collective bargaining 2 1eI n March 3, 
the United es istri Court for the Southern District o 
York affirmed that ¢ isi Citing Matter of Business Supcliss 


Corporation of America, 72 L.C.413,940 (SDNY 1973), Judge Carter 


held, first, that collective bargaining agreements were unquestion- 


ably executory. Citing Klaber, and Turney Wood Products, Judge 


Carter held that collective bargaining agreements, as executory 
contracts, were subject to rejection under Section 313(1) of the 
Bankruptcy Act. Once again, he found unpersuasive the argument 
that the jurisdiction of the Bankruptcy Court was preempted by the 


National Labor Relations Act. 


distinguished the cision of Judge Knapp in Shopmen's Local Union 
~ t t 


Products, Inc., 381 F. Supp. 336 (S.D.N.¥Y. 1974)* 


‘ sub judice before this Court having been argued on 
June ll, : ee a 


where a conflict was found between the National Labor Relations 
Act and the Bankruptcy Act and the former was held to prevail. 
As noted by Judge Carter, Judge Knapp, in Kevin Steel, was con- 
fronted with a situation wherein an unfair labor practice charge 
had been filed against the debtor with the NLRB several months 
before the filing of the Chapter XI petition and the administra- 
tive law judge had ruled that the debtor was guilty of unfair 
labor practices and had ordered it to perform the collective 
bargaining agreement. Judge Carter quite properly limited the 
Kevin Steel case to its facts, none of which are 
Wyatt in this 
Kevin Steel was “easily di 


Eo A ten 
Judge Wyatt refused to follow 
rationale of Kev’ - Steel and chose instead to adopt Judge 
view in Klaber Bros. 
In In re Mamie Conti Gowns, Inc., 12 F. Supp. 478, 


(S.D.N.Y. 1935), the Court dealt with a corporate reorganization 


arising under the Chandler Act (predecessor to the current 


Bankruptcy Act). T too, the Court recognized its power and 


authority to set aside a collective bargaining agreement, but 
chose not to exercise such power on the ground that the subject 
had not substantiated its claim that its labor ex~ 
out of proportion to the volume of business it enjoy 
feasible plan of reorganization providing for a fair 
be put forward so long as the contract 


,n 
L3 


significant factor noted by the Court 
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its decision was as follows: 


"Considering the disproportion of assets over 
liabilities as stated in the debtor's petition, 

I am not wholly satisfied that this entire pro- 
ceeding under section 77B was begun to promulgate 
and consummate a plan of reorganization, and not 
to discard, by order of the court this particular 
contract." Id. at 480. 


Rule 810 of the Rules of Bankruptcy Procedure applic- 
able to Chapter AI proceedings pursuant to Rule 11-62 of the 


Rules of Bankruptcy Procedure states in pertient part: 


"The court shall accept the referee's 
findings of fact unless they are clearly 
erroneous..." 


The Bankruptcy Court found as a matter of fact that 


as 38 Oe 
the collective bargaining agreements in this case are onerous 
and burdensome to REA. There is no other interpretation which 
can be placed upon the lengthy statement of facts in the opinion 
of Bankruptcy Judge Galgay. They demonstrate, beyond peradvent- 
ure, that REA cannot survive under its collective 
agreeements with BRAC and IAM. The agreements are too costly 
and they so restrict management's rights that essential conso 
idations of operations cannot be made in sufficient time to pre~ 
vent economic disaster. If these facts don't meet the definition 
of "onerous and burdensome” no set facts ever will. Judge Wyatt 
so found and on this subject there can be no reasonable dispute. 
Whereas the BRAC and IAM agreements may differ somewhat, and 
whereas the latter may not be as restrictive as the former, it 1S 


beyond peradventure that both agreements were properly f¢ und 


onerous and puraensone. This factual 
clearly erroneous and appellants do not even 5© ontend. 
The gravamen of appellant's argument 15 t 


Py Pe 


~ 


313(1) of the Bankruptcy Act i inapplicable because REA Le 2 
"carrier" wnether the meaning of the Railway Labor Act (45 
U.S.C. §§ 151 et seq.) REA and, therefore, jts collective bar- 
gaining agreements are somehow sacrosanct REA readily concedes 
that it is a “carrier” and subject to the Railway Labor Act much 
the same as most interstate employers are subject to the National 


Labor Relations Act. Tnere is no statutory prohibition against 


rejection of RLA agreements by debtors in possession or trustees 
in bankruptcy and there is no inherent confiict between the RLA 
and the Bankruptcy Act. REA, as debtor in possession, is a new 
juridical entity created by the Bankruptcy Act. As such, 2 is 
; vested with different rights and obligations tnan those vested in 
REA, as debtor. REA, as debtor in possession, is a “new” employer 
subject to the RLA without the impediment of the collective bar- 
REA, as debtor, was a party. Of course, 
as debtor in possession, REA may +ffirm or adopt the contracts 
of its predecessor in interest but it need not do so. Here, it 
has chosen to exercise its statutory right to reject which leaves 
it nevertheless subject to the RLA but as a newly created employer 


which, if it seeks to utilize the same or a similar labor force, 


must negotiate with BRAC and IAM in accordance with the proced- 


ures set forth in the RLA. 


In construing the Bankruptcy Act and the RLA this Court 


must seek to accomodate their respective policies 


terpret them as to re soncile any apparent 


v. Chiesgo R, 6 .7.R. Co., 353 UG, 30; 39-42 (1956). Te te sub- 


he Bankruptcy Act and the RLA are capable of coex- 


mitted that 


istence such that “absent and clearly expressed congressional 
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intention to the contrary" it is the duty of the Court "to regard 
each as effective." Regional Rail Reorganization Act Cases, 419 
U.S.102, 133-4 (1974). 

Moreover, the Bankruptcy Act was originally enacted in 
1898 whereas the RLA was enacted in 1926. While Section 313(1) of 
the Bankruptcy Act first appears in the Chandler Act of 1938 it was 
not a new provision but simply declaratory of the inherent power 
which the Bankruptcy Court had under Sections 12 and 74 of the old 
Act. Section 313(1) was patterned after paragraph (1) of 
Section 116 of Chapter X which, in turn, was broadly derived from 
Clause (3) of subd. c of Section 778. See,Weinstein, The Bankruptcy 
Law of 1938 (Chandler Act), NACM 1938 at p. 159, Thus, the 
principles of construction set forth in the Regional Rail Re- 


organization Act Cases, supra, apply and the "new statute will not 


be read as wholly or even partially amending [the] prior one unless 
there exists a 'positive repugnancy' between the provisions of the 


new and those of the old that cannot be reconciled... 419 U.S. at 
134 (citation omitted.) 

As Judge Wyatt correctly noted, there is nothing in the 
legislative history of either statute which creates a ‘positive 
repugnancy. ' The most that can be said is that the RLA is 
ambiguous on the subject of the effect of Section 313(1) of the 
Bankruptcy Act on insolvent “carriers.” Certainly repeals by 


implication are disfavored. See, ©€.g- Mercantile National | 


Langdeau, 371 U.S.555, 565 (1963); United States Vv. Borden Cu., 


The public policy expressed in the RLA and in the 
National Labor Relation Act is entitled to no greater weight 


that afforded the policies underlying the Bankruptcy Act, the 
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Antitrust Laws, the Tucker Act or the Norris-LaGuardia Act. 


See, Bernstein v. Universal Pictures, F.2d (24 Cre, 


1975) [Docket No. 74-2169, decided 5/27/75]; Connell 


Construction Co., Inc. v. Plumbers & Steamfitters, Local No. 100, 


nc. V. 


USS. = (1975) [43 L.W.4675]; Trainmen_v. Chicago R. & 
I. R.Co., supra; Regional Rail Reorganization Act Cases, Supra. 


If onerous and burdensome collective bargaining agreements can- 


of the Bankruptcy 
REA will never be 
organize successfully. 
The policy underlying the RLA is set forth in Sections 
l(a) and 2, First,- of the statute [45 U.S.C.§151(a);152, 
provide that the various provisions of the RLA re pecti 
"making and maintaining" of collective agreements are desi 
ts avoid interruption to commerce or to the operations of 
carriers. Section 313(1) of the Bankruptcy Act does not 
way relate to the "making" or "maintaining" of agreements 
rather, to the rejection or disaffirmance of pre-existing 
agreements deemed onerous ond burdensome and thus inimical to the 
Congressional policies of corporate reorganization or orderly 
dissolution of bankruptcy estates. 
It is necessary to construe legislation in light of 


Congress' purpose. Williams v. United States Fidelity & 


isl: 


4 
3 


Guarantee Comvoanyv, 236 U.S., 549 (1915). While the le 
history of the 1938 revision to the Bankruptcy AGE; 


called the Chandler Act, says virtually nothing help 


executory contracts, [S. Rep. No. 1916, 79th 


=2Os 


(1938)], it is clear that Section 313(1) was patterned after 
Section 116(1) of the Bankruptcy Act, [11 U.S.C.§516(1)]) 
applicable in Chapter X proceedings, which, in its turn, is 
derived from the third clause of subdivision c of Section 77B 
involving the reorganization of railroads in interstate 
commerce. The express declaration of Section 313(1) in Chapter 
XI was thought advisable to "make clear and round out" the 
rt “particularly so since a like power has 
116 of Chapter x" [sic]. 
Law of 1938 (Chandler Act) NACM 1938. 
Whatever the m in another context, tr.s Court should have 
no difficulty in reconciling 45 U.S.C.§§151 et seq. and ll 
U.S -CcS TPS (1). ™m to the prevention of wasteful 


strikes and interruptions of interstate comerce [Detroit & Toledo 
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Shore Line Railroad v. United Transportation Union, 396 U.5&. 


Elgin, J. & E.R.Co. Vv. Burley, 326 U.S.711 (1945)] 


while the latter speaks to the successful reorganization of 


corporate businesses in economic distress. Certainly, the two 


policies may be reconciled. To accept appellants’ argument leads 


inevitably to the demise of REA and the defeat of both the mani- 
fest purpose of Section 313(1) and the implied purpose of the 
demise of REA will leave nothing for appellants to 
bargain about and will irrevocably disrupt interstate commerce 
by eliminating REA as @ factor in such commerce. 
hat in order to obtain a labor force 
might well have to deal wit the same employees represented 
is is true of virtually every 


debtor in é 1apter XI proceeding. In so doing, REA recognizes 


its duty to comply ith the RLA. Section 313 (1) of the Bank- 
ruptcy Act does not speax to the consequences of rejection. 

It merely establishes standards to be applied for Court to 
exercise its discretion in authorizing the rejection of 

executory contracts found to be onerous and burdensome. The 

RLA governs the consequences of the rejection of these collective 
agreements. 

Bankruptcy Judge orrectly noted at pid 
opinion that: 

"[The Court] has é called on to weil 

the debtor or the uni the consequences which 

might flow j i me 

Nor, it is submittec 
weigh for the debtor in possession the consequences whi 
flow to it from its failure to retain working forces 
rejection of its collective bargaining agreements. 

It should be pointed out that an executory contract 
cannot be rejected in part. It is for this reason that REA 
must run the risks incident to seeking to reject its contracts 
with the appellants in their entirety. Such rejection does 
not relieve REA of its duty to pay wages and benefits which 
accrued prior to rejection and it does not relieve REA of Les 
obligation to make every reasonable effort to reach new 
agreements with appellants which, in many material respects, 
may ke thé ame as those rejected. 
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Railway Lab 


in Overseas National 


tO any 


covered of whether 


"railroad extent Judge 


Judge Rayfiel found that, in any event, the debtor had failed 

to demonstrate that the subject collective bargaining agreements 
were onerous and burdensome within the meaning of Section 313(1). 
Judge Rayfiel's "decision" on this point is pure dicta and flies 
in the face of the manifest Congressional intent. 


Significantly, Bankruptcy Judge Babitt, in Business 


Supplies Corporation of 


Rayfiel's inte 

was "nothing more 

held that the Overseas National Airways case "must 

to its facts by th ute ecifically involved for it 
of power to reject un 


uptcy Act by reason of Section 77(n) 


+ lal 


1 U.S.C. §205 involving reorganization 

of railroads engaged in interstate commerce." Judge Babitt quite 
correctly noted that Section 77(n) represents a particular 
Congressional solicitude for railway workers based on Congress’ 


"concern for continued health of the interstate railway systems 


of this country.” 

eyond peradventure that the Railroad Re- 
organization s Lor -he Bankruptcy Act constitute and must 
be construed as an integrated whole. They were enacted by the 
Congress 1 93 > meet a particular need. The Congressional 


purpose is set fo in the report of 


sentatives (Report Nur d Cong., 
follows: 


"Railroads are at this time excluded from the operation 
of the bankruptcy law. The necessity for the enactment 
of this section grows out of the present expensive, pro- 
tracted, confusing, and inefficient administration of 
affairs of railroad companies engaged in interstate 
commerce in equity receiverships. The necessity for 
its immediate enactment resuits from the fact that at 
the present time many of the railroad organizations of 
the country confront the necessity of reorganization. 
They have reached the iimit of their ability to borrow 
from the Reconstruction Finance Corporation. They must 
either reorganize under some arrangement sch as is 
provided for by this section, or be administered in 
equity receiverships. The protracted period of such 
administration, the duplication of expense incident 
ancillary receiverships, the waste, the opportunity 
manipulation on the part of special groups, : 
known to require comment." 


The very same Congressional report makes 


mention of what is now 


Tt is defined as "regulating minor questions of procedure. 
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As originally enacted, what is now Section 77(n) 
provided as follows: 


"No judge or trustee acting under this Act shall change 
the wages or working conditions of railroad employees, 
except in the manner prescribed in the Railroad Labor 
Act, or as set forth in the memorandum of agreement 
entered into in Chicago, Illinois, on January 31, 1972; 
between the executives of twenty-one standard labor 
organizations and the committee of nine authorized to 
represent Class I railroads." 


Thus, it is clear that the Congress was specifically 
concerned with railroad reorganization and not with corpora~ 
tions entitled to the benefits of other provisions of the Ba 
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ANDERSON RUSSELL XI 


Attorneys for Debtor 


Cc =f 5 7 . “ 
1°) rirtn Avenue 


New Yor] New York 


STATE OF NEW YORK 
SS 


COUNTY OF NEW YORK: 


Jane S. Solomon, being duly sworn, deposes and 


On June 23, 1975 I served two copies of the 
within Appellee's Brief upon each of the following counsel 


for Appellants herein: 


Vladeck, Elias, Vladeck & Lewis, P.C 
1501 Broadway 
New York, New York 


Reilly, Fleming & Reilly 
1414 Avenue of the Americas 
New York, New York 


Highsaw & Mahoney 
1015 Eighteenth Street, N. J. 
Washington, D.C. 


Sworn to before me 
this 23" day of June, 1975. 


} 


STEVEN M. PESNER 
Notary Public, State ef New York 
Ne. 31-4500661 
Qualified in New Yerk County 
Commission Expires Merch 3U, 19.7) 


